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title, 27 the question of possible unconstitutionality seems never to have 
been considered. 

One feels, therefore, the necessity for offering a theory to explain 
the discrimination in allowing a result to be achieved through equity 
which practically does not differ from that which is held unconstitu- 
tional when achieved through the land courts. 28 The situation that 
makes possible the discrimination is the early conclusion of the courts 
that constitutional clauses such as those upon which the present deci- 
sion rests are limitations only upon legislative law and not upon judge- 
made law. 29 Consequently, it is not unusual to find rules of law or 
equity which recognize takings for private purposes; as, for instance, 
an award of damages only for the conversion of chattels when no 
option of trespass or replevin is available, or a mandatory injunction to 
destroy a dam which backs water on the plaintiff's land, or a decree 
compelling B to accept A's conveyance of lot X, though A holds a 
defective title to a small section of lot X. "Were this not so, one must 
reach the unfamiliar, though hardly absurd, conclusion that equity as 
well as statutory rules may be applied unconstitutionally, especially 
when, as in the present case, the result of their application is practically 
identical. 

The doctrine that property shall not be taken for a private use even 
upon compensation is not a rule-of-thumb, but, like due process, one of 
those variable categories which enable the courts to put in legal terms 
their discretion 30 and their desire to vindicate state action only if it 
seems to them for the public interest. "While the origin of the doctrine 
was due to the early fear of legislative power, its modern formalistic 
application, as in the principal case, is wholly undesirable, and justifies 
condemnation of the myopic policy of many courts towards statute 
law, 31 and tribunals created thereunder to meet the need for skilled 
and speedy administration of particular problems. 32 

F.P. L. 



State Taxation of Shares op Stock in National Banes. — It is a 
long established principle that neither the state nor the federal govern- 
ment may exercise its taxing powers so as to interfere with the instru- 
mentalities of the other. In applying this principle the Supreme Court 

"6 Pomeroy, Equity Jurisprudence (ed. 190S) § 735. In New York 
the servient owner may presumably initiate an adjudication of the validity 
of the restrictive agreement and obtain its cancellation, if unenforceable, 
under N. Y. Code Civ. Proc. § 1638. Cf. St. Stephen's Church v. Church of 
Transfiguration (1911) 201 N. Y. 1, 94 N. E. 191. 

a 2 Minnesota Law Rev. 157 notes the difficulty. 31 Harvard Law Rev. 
876 seeks a solution by implying that the intent of the parties was that 
their original agreement was to endure only so long as the original purpose 
could be carried out, even though they may have expressly fixed a definite 
term to end it at a more remote date. Of course there is no such intention 
in fact, and to allow it to overcome an expressed intention that the agree- 
ment run forty years, as in the principal case, is merely to reclothe in 
exceedingly artificial language a conclusion of law based upon what courts 
of equity deem to be the step most fair under the changed circumstances. 

=•1 Nichols, op. cit. § 95. 

*°Cf. Ewart, Waiver Distributed, iv-v, foreword by Roscoe Pound. 

"Pound, Common Law and Legislation, 21 Harvard Law Rev. 383. 

K NibIack, op. cit. § 28. 
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has held that a state may not tax the salary of a federal official 1 or the 
obligations issued by the federal government. 2 Taxes on these subjects 
are regarded as direct interferences with the powers of the federal 
government to administer public affairs and to borrow money. On the 
other hand, it has been held proper for a state to tax the privilege of 
being a corporation and to measure the amount of the tax by the total 
capital stock without exclusion of any investment in federal securities. 3 
So, too, a tax on the shares of stock in a corporation need not exclude 
from the valuation the contribution of federal securities.' 4 Thus a state 
is allowed to reach by indirection certain economic values which it is 
forbidden to tax directly. 

By express permission of Congress a state is allowed to tax national 
banks on their real estate and to tax the stockholders on the value of 
their shares. 5 In construing the statute the permission has been held 
to extend to shares in a national bank owned by another national bank. 
In view of the fact that this was established in 1888 it is surprising 
that during the ensuing thirty years no one raised the question whether 
the individual stockholders of a national bank taxed on its shares in 
another national bank were entitled to deduct from the assessment of 
their shares the value contributed by the national bank stock owned by 
the corporation of which they were members. It is apparent that if no 
such deduction is allowed, the economic interest in the shares of one 
national bank owned by another national bank will be taxed twice. 
Nevertheless the Act of Congress explicitly permits shareholders to be 
taxed on their shares, and the only limitation as to the valuation of 
those shares is that the taxation thereon shall not be at a greater rate 
than is assessed on other moneyed capital. Moreover, it has been held 
that no deduction need be made from the value of the shares because of 
federal securities owned by the bank. 7 

It would appear, then, that a limitation would have to be read into 
the federal statute in order to require a deduction from the assessment 
of the shares of an individual stockholder on account of national bank 
stock owned by his bank. This, in effect, is what the Supreme Court 

'Dobbins v. Erie Co. (1842) 41 U. S. 435. 

Weston v. City Council of Charleston (1829) 27 U. S. 449. 

"Home Ins. Co. v. New York (1890) 134 U. S. 594, 10 Sup. Ct. 593. 

*Van Allen v. The Assessors (1865) 70 U. S. 573. 

"U. S. Rev. Stat. § 5219. "Nothing herein shall prevent all the shares in 
any association from being included in the valuation of the personal prop- 
erty of the owner or holder of such shares, in assessing taxes imposed by 
authority of the state within which the association is located; but the 
legislature of each state may determine and direct the manner and place 
of taxing all the shares of national banking associations located within 
the state, subject only to the two restrictions, that the taxation shall not 
be at a greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such state, and that the shares of any 
national banking association owned by non-residents of any state shall be 
taxed in the city or town where the bank is located, and not elsewhere. 
Nothing herein shall be construed to exempt the real property of associa- 
tions from either state, county, or municipal taxes, to the same extent, 
according to its value, as other real property is taxed." 

'Bank of Redemption v. Boston (1888) 125 U. S. 60, 8 Sup. Ct. 772, 

'Van Allen v. The Assessors, supra. 
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has done in. Bank of California v. Richardson (1919) 39 Sup. Ot. 165. 
The opinion of the Chief Justice neglects the legal distinction between 
the interest of the shareholder and the property held by the corporation, 
and takes the position that the tax on the shares of stock of the Mills 
Bank owned by the California Bank exhausts the power of the state, 
not only over those shares as a legal res, but also over the economic 
interest in those shares as reflected in the shares of the California bank 
owned by individual stockholders. It is recognized that "the statute 
from the purely legal point of view, . . . treated the banking cor- 
porations and their stockholders as different", but it is declared to be 
"also undoubted that the statute for the purpose of preserving the state 
power of taxation, . . . treated the stock interest, that is, the stock- 
holder, and the bank, as one and subject to one taxation by the methods 
which it provided". .The minority, consisting of Mr. Justice Pitney, 
who wrote the dissenting opinion, and Justices Brandeis and Clarke, 
insist that the legal distinction between the stockholder and the corpo- 
ration is controlling, and that a shareholder who cannot deduct from 
his assessment the value of federal securities owned by the corporation 
has no more reason to be allowed to deduct the valuation of national 
bank stock similarly owned. The two situations, however, are not in 
substance entirely parallel, since the economic interest representing the 
federal securities is otherwise untaxed, while the economic interest in 
the shares of bank number one is assessed to bank number two, and a 
further assessment of that interest in the hands of the stockholders of 
bank number two results in two levies on the same federal instru- 
mentality, notwithstanding the distinct legal character of the two 
subjects of taxation. 

Although the view of the majority seems in line with the modern 
attitude which looks through form to substance wherever adherence to 
mere form will produce results deemed undesirable, it is submitted that 
the instant decision is a distinct departure from precedents set down 
in all cases dealing with corporations and their stockholders. 8 "What- 
ever might be a desirable basis for decision if the matter were arising 
for the first time, the distinction between a tax upon shareholders and 
one on the corporate property, although established over dissent, has 
come to be inextricably mingled with all taxing systems, and cannot be 
disregarded without bringing them into confusion which would be little 
short of chaos." 9 And whatever may be the true theoretical analysis 
of the question, it remains that as a result of innumerable decisions, 
it has been apparently established that when a group of individuals 
form a corporation they consider the shares which they hold in such 
corporation as something distinct from the legal person thus created, to 
be passed back and forth as any other article of personal property while 
the business itself proceeds in its regular course without any change 
from these exterior operations. 

""It is well settled that the property of the shareholders in their re- 
spective shares is distinct from the corporate property, franchises and 
capital stock, and may be separately taxed." Hawley v. Maiden (1914) 232 
U. S. 1, 9, 34 Sup. Ct. 201. "The corporation is the legal owner of all the 
property of the land, real or personal ; and within the power conferred upon 
it by the Charter, and for the purposes for what it was created, can deal 
with the corporate property as absolutely as a private individual can deal 
with its own." Van Allen v. The Assessors, supra. 

"Home Savings Bank v. Des Moines (1907) 205 U. S. S03, S18, 27 Sup. 
Ct 571. 
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After all, the matter in the instant case is one of statutory construc- 
tion. Certainly the federal statute under consideration 10 does not make 
it plain that the economic interest in the property of national banks 
should be taxed only once. And it is to be questioned whether it is 
wise to read such provision into the statute in view of the fact that 
double taxation of this character has always been permitted in the 
case of other corporations. 



General Testamentary Powers Under the Rule Against Per- 
petuities. — It is generally recognized that an estate created by virtue 
of a power of appointment takes effect as if conveyed by the original 
instrument creating the power. 1 It follows, therefore, that the period 
within which such estate must vest under the Rule against Perpetuities 
is to be computed from the time when the instrument creating the 
power becomes effective, namely, from the time of delivery in case of a 
deed, and from the time of the death of the testator, in case of a will. 2 
This is the rule when the power is a special one; 3 that is, when the 
power is restricted in scope, either as to those to whom an appointment 
may be made, or as to the quantum of the estate to be appointed. 4 In 
case of a general power of appointment, however, an exception is made. 
Where the power is such that the donee may by deed or will appoint 
any estate he chooses up to a fee simple, to whomsoever he chooses, 5 
the terminus a quo for the application of the Rule against Perpetuities 
is considered to be the time of the exercise of the power. So far there 
is little conflict in the authorities. 

™Supra, footnote S. 

'Roach v. Wadham (1805) 6 East 289; Doe d. Wigan v. Jones (1830) 
10 B. & C. 459. Various explanations for this rule have been attempted. 
Mr. Gray, Rule against Perpetuities (3rd ed.) § 514 gives as a reason that 
otherwise an indefinite series of life estates might be created. Mr. Lewis, 
Perpetuities, *4S5, gives the reason that otherwise one could do indirectly 
what the law prevents his doing directly. Mr.Foulke in an article "Powers 
and Perpetuities", 16 Columbia Law Rev., at p. 634, suggests that the 
appointment is read back because in case of a special power of appoint- 
ment, the tenant of the particular estate is enabled to do something not 
incident to that estate, his capacity depending on the power, not on his 
title. Consequently, the act of the donee of the power is considered very 
properly the act of the donor of the power. 

"Routledge v. Dorril (1794) 2 Ves. Jr. *357; Morgan v. Gronow (1873) 
L- R. 16 Eq. 1; Lawrence's Estate (1890) 136 Pa. 354, 20 Atl. 521. The 
statement frequently found that to test the validity of such appointments, 
one must treat them as if inserted in the instrument creating the power, is 
inaccurate and confusing. It led to an erroneous result in Smith's Appeal 
(1879) 88 Pa. 492, which was remedied, however, by the decision in Law- 
rence's Estate, supra. 

'Routledge v. Dorril, supra, footnote 2; Morgan v. Gronow, supra, foot- 
note 2; In re Hallinan's Trusts [1904J 1 Ir. Rep. 452; Thompson v. Thomp- 
son [1906] 2 Ch. 199; Wollaston v. King (1868) L. R- 8 Eq. 165. 

*1 Tiffany, Real Property §277. 

5 Sugden, Powers (8th ed.) 394 et seq. According to this definition it 
seems that a power to appoint by will only, even though that appointment 
may be of any estate, and to any person, is a special power, for one under 
it cannot make a present appointment to himself. See Lawrence's Estate, 
supra, footnote 2; contra, Johnson v. Cushing (1844) 15 N. H. 298. 

"Bray v. Bree (1834) 2 CI. & F. 453; Mifflin's Appeal (1888) 121 Pa. 205, 
15 Atl. 525. 



